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HAVE THE CORPORATIONS BEEN LAW-ABIDING? 



Hon. Alfred P. Thorn, at the last meeting of the Virginia Bar 
Association, read a paper of unusual power, which deeply in- 
terested and entertained those who had the privilege of hearing 
it, entitled, "Have the States been law-abiding, or have they 
been violators of the law?" and which has been published in the 
proceedings of the Virginia State Bar Association for 1910. 

There is certainly much in this paper which commends itself 
to thoughtful minds in our profession, but in its conclusions, but 
little to which assent can be given. It is because I believe the 
main proposition asserted, which is contained by innuendo in the 
title of his paper, cannot be sustained, that I am induced to write 
this paper, wherein I shall hope to show that the States have not 
been violators of the law ; but in the progress of my investigations, 
I have naturally been drawn into the production of facts involving 
another class of citizens of the country, to-wit: the corporations, 
and applying to them the same argument which was applied to 
the States by Mr. Thorn, and based upon the same premises, the 
conclusion is inevitable that the corporations of the country have 
not been law-abiding in their persistent attempts to have the con- 
stitutional laws of the States declared unconstitutional by the 
Supreme Court of the United States. 

In referring to proper rights secured under the Constitution 
of the United States, Mr. Thorn says, page 12: 

"The provisions of the Federal Constitution on this subject, di- 
rectly effecting and intended to control State action, are, that 
no State shall pass a law impairing the obligation of con- 
tracts : that no state shall deprive any person of property with- 
out due process of law, nor deny to any person within its 
jurisdiction the equal protection of the laws, and Congress, 
to the exclusion of the States, shall have power to regulate 
Interstate Commerce. These provisions of our supreme law 
are simple and direct, and would seem easy of observance ; 
and yet beginning with the case of Fletcher v. Peck, 6 
Cranch 87. and ending with the case of Wright v. Georgia 
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R. R. & Banking Company, 216 U. S. 420, there have been 
fifty-six cases in which the Supreme Court has found it nec- 
essary to annul state laws, because passed in impairment of 
the obligation of contract ; beginning with Chicago, Mil- 
waukee & St. Paul Ry. Company v. Minnesota, 134 U. S. 
418, and ending with the case of Missouri, Pacific Ry. Co. v. 
Nebraska, 217 U. S. 196, a period of twenty years, there have 
been twenty-two cases in which the Supreme Court has de- 
clared that the States have attempted to deprive a person of 
his property without due process of law, or have denied him 
in respect to his property, the equal protection of the law ; 
and beginning with the case of Gibbons v. Ogden, 9 Wheaton 
186, and ending with the cases of Dozier v. Alabama, and 
Herndon v. Chicago, Rock Island, etc., Ry. Co., decided 
May 31st, 1910, there have been sixty cases in which the Su- 
preme Court has declared that the States have disobeyed the 
supreme law in regard to the regulation of Commerce." 

On this statement his paper rests, and all else revolves about it 
and flows from it. 

His argument epitomized is as follows: The Constitution 
of the United States is the supreme law of the land; and 
the Supreme Court having decided that the laws of the 
States in one hundred and thirty-eight cases involving the im- 
pairment of the obligation of contracts, due process of law and the 
equal protection of the laws, and interstate commerce, wer.e in 
conflict with the Constitution of the United States, and therefore, 
void, that the States having passed these laws which were in con- 
flict with the supreme law of the land, must be regarded as law- 
breakers. Or, stated differently, his argument is that the States 
have not been law-abiding, because the Constitution, the supreme 
law of the land, denies to them the right to pass any laws impair- 
ing the obligation of contracts; denies to them the right to pass 
any law which fails to give due process of law, or the equal pro- 
tection of the laws to any one, and by an exclusive grant, gives 
the power to Congress alone, to regulate commerce among the 
States, and that despite these constitutional prohibitions, the Su- 
preme Court has found in one hundred and thirty-eight cases that 
such laws have been passed by the States in disregard of such 
prohibitions, and that, therefore, they must be reckoned among 
the malefactors of the country. 

This is indeed a new proposition. Even if the one hundred 
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and thirty-eight cases to which reference is made, involving the 
constitutional questions referred to, were the only cases that had 
been before the Supreme Court, in which laws of the States 
on the subjects referred to had been tested, I do not think even 
under those circumstances his conclusion would be justified; but 
there have been others — yes, hundreds of others — where laws of 
the States have been held valid, though assailed as unconstitu- 
tional; and if the decision against the state law by the Supreme 
Court, because it is in conflict with the Constitution of the United 
States, makes the State a law-breaker, what must be the conclu- 
sion, when the law of the State in the Supreme Court is upheld 
against those who have attacked its constitutionality? And what 
the position of those who have questioned its constitutionality 
and failed in the attempt by the judgment of the Supreme Court 
in its favor? 

These decisions indicate, it is claimed, a lawless character in 
the States, for having passed laws which they must have known 
were unconstitutional, since the provisions which they contra- 
vened are said to be "simple and direct," and "easy of observ- 
ance." The names of the one hundred and thirty-eight cases, 
where they may be found, the parties to them, have not been given. 
This information would seem to be quite important in the inves- 
tigation of this question. 

It can at least be safely assumed, however, that these cases 
embrace all that can be found, in which laws of the States have 
been held unconstitutional by the Supreme Court, because in con- 
flict with the impairment clause, and the other clauses referred 
to Unfortunately for Mr. Thorn's contention, these cases do not 
embrace all the cases that have engaged the attention of the Su- 
preme Court, in which laws of the States were attacked on the 
ground that they impaired the obligation of contracts, or de- 
nied due process of law, or the equal protection of the laws, or 
sought to regulate commerce among the States. 

For convenience and clearness, I shall discuss the question 
under three heads : 

I. 

Impairment Clause. Constitution of the United States, Art. I, 
Sec. 10. "No State shall * * * pass any law impairing 
the obligation of contracts." 
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Mr. Thorn finds between 6 Cranch and 216 U. S., inclusive, 
fifty-six cases decided by tlie Supreme Court of the United States 
holding state laws void, because they violate the obligation of 
contracts. Within the same limits, except that I have brought 
the examination down to February 15th, 1911, I have found two 
hundred and forty-three cases decided by the Supreme Court 
holding that laws of different States attacked by litigants, in each 
case, on the ground that they impaired the obligation of contracts, 
were VALID, and NOT UNCONSTITUTIONAL: i. e.. tak- 
ing the fifty-six cases he refers to. and the two hundred and 
forty-three cases I have found, making in all two hundred and 
ninety-nine, we find that for every case the court has decided 
against the validity of state laws, the same court has decided 
more than four cases sustaining state laws. Does this look like 
lawlessness on the part of the States ? 

Mr. Thorn fails to give the names and citation of the fifty-six 
cases to which he refers. He is doubtless correct in the number 
and in their conclusions. That there may be no doubt on the 
subject, and in order to elicit further investigation of the sub- 
ject, I have personally examined the Reports, and cite herein 
the following cases (243 in all) between 6 Cranch and February 
15th. 1911, wherein the Supreme Court holds that state laws 
therein considered were valid and constitutional, because they do 
not impair the obligation of contracts. 

Hart v. Lamphirc. 3 Pet. 280: Providence Bank v. Billings. 4 
Pet. 514; Bank of Hamilton v. Dudley's Lessee. 2 Pet. 492; 
Owings v. Speed. 5 Wheat. 420; Livingston v. Moors. 7 Pet. 
469; Watson v. Mercer, 8 Pet. 88: Odgen v. Saunders, 12 Wheat. 
266: Boyles v. Zacharie, 6 Pet. 348: Satterlee v. Mathewson, 2 
Pet. 380: State of Maryland v. B. & O. R. R.. 3 How. 539; West 
River Bridge Co. v. Dix et al. 6 How. 507; Crawford v. Branch 
Bank of Mobile. 7 How. 279: Bank of the State of Alabama v. 
Dalton, 9 How. 522 ; Paup et al. v. Drew. 10 How. 218 : Philadel- 
phia & Wilmington R. R. Co. v. Maryland. 10 How. 376; Balti- 
more & Susquehanna R. R. Co. v. Nesbit et al, 10 How. 395 ; 
Butler et al v. Pennsylvania, 10 How. 402; East Hartford v. 
Hartford Bridge Co., 10 How. 511 ; League v. De Young et al, 
11 How. 185 ; Harris v. Runnels, 12 How. 80 : Richmond R. R. Co. 
v. Louisa R. R. Co., 13 How. 71 ; Lawter v. Walker, 14 How. 149 ; 
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Bank of Tennessee v. Horn. 17 How. 157; Carpenter v. Pennsyl- 
vania, 17 How. 456; Prevost v. Greneaux, 19 How. 1 ; Beers v. 
State of Arkansas. 20 How. 527 ; Withers v. Buckley, 20 How. 84; 
Aspinwall v.. Commissioners of the County of Davies, 22 How. 
364 ; Frederickson et al. v. State of Louisiana. 23 How. 445 ; Christ 
Church of Philadelphia v.. County of Philadelphia, 24 How. 300; 
Bridge Proprietors v. Hoboken Co.. 1 Wall. 116; Turnpike Co., 
v. The State, 3 Wall. 210: Pervear v. Commonwealth. 5 Wall. 
475; Williamson v. Suydan, 6 Wall. 723; Mulligan v. Corbins, 
7 Wall. 487; Drehman v. Stirk, 8 Wall. 595; Curtis v. Whitney, 
13 Wall. 68; Pennsylvania College Cases, 13 Wall. 190: Salt 
County v. East Saginaw, 13 Wall. 37i: Tomlinson v. Tessup, 15 
Wall. 454; Miller v. The State, 15 Wall. 478: Holyoke Company 
v. Lyman, 15 Wall. 500: Boyce v. Tabb. 18 Wall. 548; Head v. 
The University, 19 Wall. 529 ; Ochiltree v. The Railroad Co., 21 
Wall 249; Home Insurance Co. v. City Council of Augusta, 3 
Otto, 116; Railroad Co. v. Hecht. 5 Otto, 95 U. S., 168; Shields 
v. Ohio, 5 Otto, 95 U. S., 319; Terry v. Anderson, 5 Otto, 95 U. 
S., 628; Tennessee v. Snead, 6 Otto, 96 U. S„ 69; Railroad Co. v. 
Richmond, 6 Otto, 96 U. S., 521 ; Beer Company v. Moss, 7. Otto, 
97 U. S., 25 ; Fertilizing Company v. Hyde Park, 7 Otto, 97 U. 
S. 659; Railroad Co. v. Georgia, 8 Otto, 98 U. S., 359; Penni- 
man's Case, 13 Otto, 103 U. S., 714; Guaranty Company v. Board 
of Liquidation, 15 Otto, 105 U. S., 622; Railroad Co. v. Tennessee, 
11 Otto, 101 U. S., 337; Stone v. Mississippi, 11 Otto, 101 U. S., 
814; Railroad Co. v. Alabama, 11 Otto, 101 U. S., 832; South 
Carolina v. Gaillard, 11 Otto, 101 U. S., 433; Railway Co. v. 
Philadelphia, 11 Otto, 101 U. S., 528; Newton v. Commissioners, 
10 Otto, 100 U. S., 548; Gross v. U. S„ Mortgage Co., 108 U. S. 
477; Vance v. Vance, 108 U. S." 514; Louisiana v. New Orleans, 
109 U. S. 285; Memphis Gas Light Co. v. Taxing District of 
Shelby Co., 109 U. S. 398; Gilfillan v. Union Canal Company, 
109 U. S. 401 ; Spring Valley Water Works v. Schottler, 110 U. 
S. 347; Butcher Union Company v. Crescent City Co., Ill U. S. 
746; Amy v. Shelby Co., 114 U. S. 387; Stone v. Farmers Loan 
& Trust Co., 116 U. S. 307; Stone v. Illinois Central R. R. Co., 
116 U. S. 347; Stone v. New Orleans & North Eastern R. R. 
Co., 116 U. S. 352; Chicago, Burlington & etc., R. R. v. Guffey, 
120 U. S. 569; Lehigh Water Co. v. Easton, 121 U. S. 388; In 
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re Ayres, 123 U. S. 443 ; New Orleans Water Works v. 
Louisiana Sugar Refining Co., 125 U. S. 8; Denny v. Bennett, 
128 U. S. 489; Hunt v. Hunt, 131 U. S.,.app. cixv; Pennsylvania 
R. R. Co. v. Miller, 132 U. S. 75 ; Penni'e v. Reis, 132 U. S. 464; 
Chicago, Milwaukee, etc., St. Paul Ry. Co. v. Minnesota. 134 U. 
S. 467; Hucless v. Childrey, 135 U. S. 662; Vashon v. Greenhow, 
135 U. S. 713 ; Wheeler v. Jackson, 137 U. S. 245 ; Sioux City 
Street Ry. Co. v. Sioux City, 138 U. S. 98; Essex Public Road 
Board v. Skinkle, 140 U. S. 334 ; Stein v. Bienville Water Supply 
Co., 141 U. S. 67; New Orleans City & Lake R. R. Co. v. New 
Orleans, 143 U. S. 192; New York v. Squire, 145 U. S. 175; 
Baker v . Kilgore, 145 U. S. 487 ; Morley v. Lake Shore & Mich- 
igan Southern Ry. Co., 146 U. S. 162; Hamilton Gas Light & 
Coke Co. v. Hamilton City, 146 U. S. 258; Illinois Central R. R. 
v. Illinois, 146 U. S. 387; Illinois Central R. R. v. Decatur. 147 
U. S. 190; People ex rel. Schurz v. Cook, 148 U. S. 397; Bryan 
v. Board of Education, etc., 151 U. S. 639; New Orleans v. 
Benjamin, 153 U. S. 411 ; New Orleans City & Lake R. R. Co. v. 
Louisiana ex rel. New Orleans, 157 U. S. 49; Baltzer v. North 
Carolina, 161 U. S. 240; Pearsall v. Great Northern Rwy. Co., 
161 U. S. 646; Wadsworth v. Supervisors, 102 U. S. 537; Con- 
cord v. Portsmouth Savings Bank, 92 U. S. 625; Hanford v. 
Davies, 163 U. S. 273; St. Louis & San Francisco Rwy. Co. v. 
Mathews, 165 U. S. 1 ; Grand Lodge F. & A. Masons v. New 
Orleans, 166 U. S. 143; Wabash R. R. Co. v. Defiance, 167 U. 
S. 97; Baltimore v. Baltimore Trust Co., 166 U. S. 673; R. R. v. 
Bristol, 151 U. S. 556; St. Anthony Falls Water Power Co. v. 
St. Paul Water Commissioners, 168 U. S. 349; Douglass v. Ken- 
tucky, 168 U. S. 488; Galverton, Harrisburg & Rwy. Co. v. 
Texas, 170 U. S. 226; Williams v. Eggleston. 170 U. S. 304; 
Chicago, Burlington & Quincy R. R. v. Nebraska, 170 U. S. 57; 
Citizens Savings Bank v. Owensboro, 173 U. S. 636; Covington 
v. Kentucky, 173 U. S. 231 ; Henderson Bridge Co. v. Henderson 
City, 173 U. S. 619; Adirondack Railway Co. v. New York State, 
176 U. S. 335 ; Illinois Central R. R. Co. v. Chicago, 176 U. S. 
646; Walsh v. Columbus, Hocking Valley & Athens R. R. Co., 
176 U. S. 469; Looker v. Maynard, 179 U. S. 53; Sherman v. 
Smith, 1 Black 587 ; St. Paul Gas Light Co. v. St. Paul, 181 U. S. 
148; Red River Valley Bank v. Craig, 181 U. S. 584 ; Knoxville 
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Iron Co. v. Harbison, 183 U. S. 13 ; Or v. Gilman, 183 U. S. 278; 
Skaneateles Water Works Co. v. Skaneateles, 184 U. S. 354; Wil- 
son v. Iseminger, 185 U. S. 55 ; Diamond Glue Co. v. United States 
Glue Co., 186 U. S. 611 ; Oshkosh Water Works Co. v. Oshkosh, 
187 U. S. 437 ; Transportation Co. v. Mobile, 187 U. S. 479; North 
Central Ry. Co. v. Maryland, 187 U. S. 258 ; Indemnity Co. v. Jar- 
man, 187 U. S. 197; Waggoner v. Flack, 188 U. S. 595 ; Weber v. 
Rogan, 188 U. S. 10; Blackstone v. Miller, 188 U. S. 189; Joplin 
v. Southwest Missouri Light Co., 191 U. S. 150; Owensboro v. 
Water Works Co. 191 U. S. 358; Wisconsin & Michigan Ry. 
Co, v. Powers, 191 U. S. 379; Stanislaus Co. v. San Joaquin C. 
& 1. Co., 192 U. S. 201 ; Grand Rapids & Indiana Ry. Co. v. 
Osborn, 193 U. S. 17; Underground R. R. v. City of New York, 
193 U. S. 416; National Mutual B. & L. Association v. Braham, 

193 U. S. 635 ; Wright v. Minnesota Mutual Life Ins. Co., 193 
U. S. 657; Pacific Electric Ry. Co. v. Los Angeles, 194 U S. 112; 
Peoples Gas Light Co. v. Chicago, 194 U. S, 1 ; Hooker v. Burr, 

194 U. S. 415; Connecticut Mutual Life Ins. Co. v. Cushman, 108 
U. S. 51 ; Hellena Water Works Co. v. Helena, 195 U. S. 383 ; 
Worcester v. Street Railway Co., 196 U. S. 539; Dawson v. 
Columbia Trust Co., 197 U. S. 178; Kehrer v. Stewart, 147 U. S. 
60 ; Savannah, Thunderbolt, etc., Ry. v. Savannah, 198 U. S. 392 ; 
Knights of Pythias v. Meyer, 198 U S. 508; Kies v. Lowrey, 199 
U. S. 233; Metropolitan Street Railway Co. v. New York, 199 
U. S. 1 ; Howard v. Kentucky, 200 U. S. 164; West Chicago R. 
R. v . Chicago, 201 U. S. 506 ; Devine v. Los Angeles, 202 U. S. 
313; Fair Haven & Westville R. R. Co. v. New Haven, 203 U. S. 
379; National Council v. State Council, 203 U. S. 151; Offield v. 
New York, New Haven & Hartford R. R. Co., 203 U. S. 372; 
Cleveland Electric Cy. Co. v. Cleveland, 204 U. S. 116; Chanler 
v. Kelsey, 205 U. S. 466; Rochester Railway Co. v. Rochester, 
205 U. S. 236; Berheimer v. Converse, 206 U. S. 516; Sauer v. 
City of New York, 206 U. S. 536; Sullivan v. Texas, 207 U. S. 
416 ; Hunter v. Pittsburg, 207 U. S. 161 ; Polk v. Mutual Re- 
serve Fund Association, 207 U. S. 310 (311); Jetton v. Uni- 
versity of the South, 208 U. S. 489; Hudson Water Co. v. Mc- 
Carter, 209 U. S. 350; St. Louis v. United Railways Co., 210 U. 
S. 266; Berea College v. Kentucky, 211 U. S. 45; Home Tele- 
graph Co. v. Los Angeles, 211 U. S. 265; Hammond Packing Co. 
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v. Arkansas, 212 U. S. 322; Demoines v. City Railway Co., 214 
U. S. 179: St. Paul, Minnesota & Manchester Ry. Co. v. Minne- 
sota, 214 U. S. 497; Henley v. Myers. 215 U. S. 373; Missouri 
Pacific Railway Co. v. Kansas, 216 U. S. 262 ; Citizens National 
Bank v. Kentucky, 217 U. S. 443 : New Orleans v. Morris, 105 
U. S., 15 Otto. 600; Railroad Company v. Hamersley, 104 U. S., 
14 Otto, 1 : Durke 7'. Board of Liquidation, 103 U. S., 13 Otto, 
646; Railroad Company v. Falconer, 103 U. S., 13 Otto, 821; 
Railroad Company v. Gaines, 97 U. S., 7 Otto, 697; United 
States v. Memphis, 97 U. S. 284; Blount v. Windley, 95 U. S., 
5 Otto, 173; Commissioners, etc.. v. Lucas, Treasurer, 93 U. 
S., 3 Otto. 114; Hill v. Merchants Insurance Co., 134 U. S. 524; 
Campbell v. Wade, 132 I". S. 34; Williamson v. New Jersey, 130 
U. S. 189; Picard v. Tennessee, etc., R. R. Co., 130 U. S. 640; 
Maynard v. Hill. 125 U..S. 190; Chicago, Burlington & Kansas 
City R. R. v. Guffey, 122 U. S. 561 : Garrison v. The City of 
New York, 88 U. S., 21 Wall. 196 ; Randall v. Kreiger, 23 Wall. 
137; Connecticut Mutual Life Insurance Co. v. Cushman, 108 U. 
S. 51 ; Ewell v. Daggs, 108 U. S. 143 ; Barrett v. Holmes, 102 U. 
S. 651 ; Koshkonong v. Burton, 104 U. S. 668; In re Brown, 135 
U. S. 701 ; Guaranty Company v. Board of Liquidation, 105 U. 
S. 622; Louisiana v. New Orleans, 102 U. S. 203; Antoni v. 
Greenhow, 107 U. S. 769; Moore v. Greenhow, 114 U. S. 338; 
Williams v. Freeland, 131 U. S. 406; Louisville & Nashville R. 
R. Co. v. Kentucky, 183 U. S. 518; People v. Commissioner of 
Taxes, 94 U. S. 415; Railroad Company v. Gaines, 97 U. S. 697; 
Morgan v. Louisville, 93 U. S. 217; Trask v. Maguire, 18 Wall. 
39; Gulf & Ship Island R. R. Co. v. Hewes. 183 U. S. 67; 
Louisville Water Company v. Clark, 143 U. S. 1 ; Tucker v. 
Ferguson, 22 Wall. 527; Ford v. Delta & Pine Land Company, 
164 U. S. 662; Railroad Company v. Philadelphia, 101 U. S. 528; 
W. F. Company v. East St. Louis, 167 U. S. 365 ; Mason v. 
Haile, 12 Wheaton 370; The Providence Bank v. Billings & 
Pittman, 4 Pet. 514; Watson v. Mercer, 8 Pet. 88; Charles River 
Bridge Co. v. Warren Bridge Co., 11 Pet. 419; Armstrong v. 
The Treasurer of Athens Company, 16 Pet. 279 ; Railroad Com- 
pany v. Rock, 3 Wall. 181 ; Thomlinson v. Branch, 15 Wall. 460; 
Sohn v. Waterson, 17 Wall. 598; West Wisconsin Railway Co. 
■v. Board of Supervisors, 93 U. S., 3 Otto, 595 ; Belmont Bridge 
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v. Wheeling Bridge, 138 U. S. 292 ; New Orleans v. New Orleans 
Water Works Co., 79 U. S. 142; Louisville Water Co. v. Clark, 
143 U. S. 17; Brown v. Grant, 145 U. S. 458; Baker's Executor 
v. Kilgore, 145 U. S. 490; Butler v. Goreley, 148 U. S. 313; 
Eagle Insurance Company v. Ohio. 153 U. S. 447; United States 
ex rel. Siegel v. Thonian, 156 U. S. 353; Central Land Co. v. 
Laidley, 150 U. S. 103: Winona & St. Peter Land Co. v. 
Minnesota, 159 U. S. 529; Covington & Lexington Turnpike 
Road Co. v. Sanford, 164 U. S. 579: Arkansas Southern Rail- 
way Co. v. Louisiana & Arkansas Railway Co., Supreme Court 
Reporter, Jan. 1st, 1911, p. 56: Moffitt v. Kelley, Supreme Court 
Reporter. Jan. 1, 1911, p. 79; Griffith v. State of Connecticut, 
Supreme Court Reporter, Jan. 15. 1911, p. 132; Noble State 
Bank v. Haskell. Supreme Court Reporter, Feb. 1, 1911, p. 186. 

The argument advanced against the States to prove them law- 
breakers, devoid of rhetorical verbiage, is: 1st. The Constitu- 
tion of the United States is the supreme law of the land ; 2nd. 
its provisions in reference to the impairment of the obligation 
of contracts, the granting of due process of law, and the exclusive 
power in Congress for regulating interstate commerce, are so 
"simple and direct," and so "easy of observance," and so plain, 
that when a State passes a law in contravention of the Constitu- 
tion, it must have known that it was unconstitutional, and there- 
fore, must be a law-breaker. 

Now surely it cannot be claimed that this clear vision, this 
power of discerning right and wrong by the Legislators of a State 
who pass its laws, is possessed exclusively by them, and denied, 
to others of equal intelligence. If the Legislators of the State 
who pass its laws are presumed to know when laws are Consti- 
tutional, and when not, surely the litigants, presumably of 
no less intelligence, in the two hundred and forty-three cases 
which I have cited, possessed the same knowledge as to the State 
laws involved in those cases. For if the Legislators of the States 
are to be charged with the knowledge of the constitutionality 
or unconstitutionality of a law, which they are enacting, such 
knowledge must be charged after the lazu is passed to others of 
equal intelligence, and having like opportunities for knowledge 
as they; and so of the two hundred and forty-three cases cited 
above, one hundred and forty-six of them are cases wherein cor- 
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porations of various sorts and description, railroads, telegraph 
companies, telephone companies, oil companies, insurance com- 
panies, land companies and trust companies of various charac- 
ters have invoked the impairment clause of the Constitution 
against the state law in the particular case and failed, because 
the Court held that these laws did not impair the obligation of 
any contract. 

If the Legislators from Back Creek, Hump Mountain and 
Ware's Neck knew the laws in the fifty-six cases cited by Mr. 
Thorn, to be unconstitutional when they voted for them, as is 
assumed by him, think you the corporations in the one hundred 
and forty-six cases of the two hundred and forty-three cases I 
have cited were less acute in their discernment in so simple a 
matter! Should the Legislator (the State) be adjudged a crim- 
inal, and the corporation, as it has no eyes to see and no mind 
to discern, be acquitted of all criminality? Is the one a sinner — 
the other a saint? There can be no mistake in the argument 
used. I restate it. 

These clauses of the Constitution, under consideration, are so 
simple that a wayfaring man, though a fool, cannot fail to un- 
derstand them ; therefore, when a legislature passes an uncon- 
stitutional act, its members know it, and are, therefore, guilty 
of a wilful violation of the Constitution. If this be true, is the 
corporation less guilty, with the keenest minds in every State 
to guide its course, that attacks a state law. which it must know 
is constitutional, because in all of these cases which I have cited, 
the court holds them to be constitutional. Are the States alone 
criminals, and all others with like obligation who do the same 
thing, to be held innocent? Are the States to be considered law 
breakers, and the corporations law defenders, when each, under 
the same circumstances, does the same thing? "Judge not. that 
ye be not judged, for with what judgment ye judge, ye shall be 
judged ; and with that measure ye mete, it shall be measured to 
you again." Luke VII. Chap. 1-2. 

If, therefore, under this head, the States are to be regarded 
as law-breakers in fifty-six cases, what must be said of the cor- 
porations which in one hundred and forty-six cases have sought 
to avoid, as being in violation of the Constitution, state statutes, 
and were only prevented by the strong arm of the Supreme Court ? 
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II. 

"Nor shall any State deprive any person of life, liberty, or 
property, without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws. 14th 
Amendment, C. U. S." 

The denial of due process of law, and the equal protection of 
the laws by the States in twenty-two cases decided by the Su- 
preme Court in the past twenty years, beginning with 134 U. S., 
and coming down to and including 217 U. S., is the second fact 
adduced by Mr. Thorn as showing that the States have not been 
law-abiding. We are not told why his investigations on this line 
begin with 134 U. S., which records the decisions of the court 
at its October term, 1889. It would seem that a more satis- 
factory examination on this question would have lead to an ex- 
amination of the decisions from the time that these prohibitions 
on the States found a place in the Constitution, to-wit, in 1868! 
but within the limits of his research from 134 U. S., to February 
15th, 1911, I have found two hundred and thirty-nine cases de- 
cided by the same court, in which they hold that due process 
of law and the equal protection of the laws were NOT denied 
therein by the States, or their laws ; and of this number one 
hundred and three are cases where the claim that due process 
of law and the equal protection of the laws had been denied by 
the States, was .made by railroad and other public service cor- 
porations, and overruled by the Court. In addition to these 
cases, in an examination of the Reports from 134 U. S., back 
to 8 Wallace (1868), I have found fifty-two cases decided by 
the Court on these clauses of due process of law and the equal 
protection of the laws, and of these fifty-two cases, I find forty- 
nine in which the Court has decided that there had been no de- 
nial of due process or the equal protection of the laws by the 
States, and in three of them it was held that there had been 
denial of these rights. Of these forty-nine cases referred to, 
I find there were eighteen in which the claim that there had 
been denial of due process and the equal protection of the laws 
had been made by corporations of the character described above; 
so that, if we begin the research at the time these provisions 
were engrafted into the Constitution (1868), and bring it 
down to February 15th, 1911, the result is that there have been 
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twenty-five instead of twenty-two cases decided by the Court, 
holding that there had been denial of due process and the equal 
protection of the laws by the States, and two hundred and eighty- 
eight, instead of two hundred and thirty-nine cases holding that 
there had been no such denial; and instead of one hundred and 
three, there are one hundred and twenty-one cases of the two 
hundred and eighty-eight cited, in which the claim had been 
made by Railroads and other corporations, that they had been 
denied due process and the equal protection of the laws, in 
which the Supreme Court had decided AGAINST their claim. 

Can it be claimed that such a record, even tends to show a 
lawless spirit in the States? It shows that out of every twelve 
or thirteen cases decided by the Court, more than eleven were 
decided in favor of the States, and one against them. The 
statement of this fact alone, is ample refutation of the charge 
that the States have not been law-abiding in these respects. 
But how stand the States and the corporations on the above 
showing — twenty-five cases in all decided against the States, 
and one hundred and twenty-one cases decided against the cor- 
porations who sought to show they had been denied due process 
and the equal protection of the laws by the States? If Mr. 
Thorn's argument be sound, that the States are to be consid- 
ered as law-breakers, because twenty-five cases were decided 
against them, where do the corporations stand, who had one 
hundred and twenty-one cases decided against their claim that 
they had been denied due process and the equal protection of 
the laws? Approximately in every six cases decided (121 plus 
25 equals 146), five were decided in favor of the States, and 
one in favor of the claim of the corporations, and yet the States 
are held up as law-breakers, and the corporations not even re- 
motely referred to as participants in this criminality. The lan- 
guage of scripture was never more apposite : "Those eighteen, 
upon whom the tower in Siloam fell, and slew them, think ye 
that they were sinners above all men who dwell in Jerusalem? 
I tell you, Nay; but, except ye repent, ye shall all likewise 
perish." Luke 13, 4. 

I here give the names and citation of the two hundred and 
thirty-nine cases referred to, and also separately, the citations 
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and names of the fifty-two cases referred to, running back from 
134 U. S., to 8 Wallace. 

Eilenbecker v. Plymouth County, 134 U. S. 31 ; Home In- 
surance Company v. New York, 134 U. S. 594 ; Louisville & 
Nashville R. R. Co. v. Woodson, 134 U. S. 614; Huckless v. 
Childrey, 135 U. S. 712: Vashon v. Greenhow, 135 U. S. 720; 
York v. Texas. 137 U. S. 15; In re Converse, 137 U. S. 624; 
Caldwell v. Texas, 137 U. S. 692; Sioux City Street Railway 
Co. v. Sioux City. 138 U. S. 98; Kauffman v. Wootters. 138 
U. S. 284; Leeper v. Texas, 139 U. S. 462; In re Manning, 139 
U. S. 504; Natal v. Louisiana, 139 U. S. 621; Lent v. Tillson, 
140 U. S. 316; New Orleans v. New Orleans Water Works Co., 
142 U. S. 79: Kaukanna Waterpower Co. v. Green Bay & Miss. 
Canal Co., 142 U. S. 254; Charlotte, Augusta & Columbia R. 
R. Co. v. Gibbs, 142 U. S. 386;. Horn v. Silver Mining Co. v. 
New York. 143 U. S. 305; Budd v. New York, 143 U. S. 517; 
New York v. Squire, 145 U. S. 175; Brown y. Smart, 145 U. 
S. 458; Morley v. Lake Shore & Mich. Southern Ry., 146 U. 
S. 162; Hallinger v. Davis, 146 U. S. 314.; Yesler v. The Wash- 
ington Harbor Line Commissioners, 146 U. S. 646; Giozza v. 
Tiernan, 148 U. S. 661; Paulsen v. Portland, 149 U. S. 30; 
Minnesota & St. Louis Ry. Co. v. Emmons, 149 U. S. 364; 
Columbus Southern Ry. Co. v. Wright, 151 U. S. 470; New 
York & New England R. R. Co. v. Bristol. 151 U. S. 556; 
Lawton v. Steel, 152 U. S. 133; Marchant v. Penn. R. R. Co., 
153 U. S. 380; Brass v. Stoesser, 153 U. S. '391; Pittsburg, 
Cincinnati, Chicago & St. Louis Ry. v. Backus, 154 U. S. 421; 
Stevens' Admr. v. Nichols, 157 U. S. 370; Bergewan v. Backer, 
157.U. S. 655: Gray v. Connecticut. 159 U. S. 74; Winona, etc., 
Land Co. v. Minnesota, 159 U. S. 527; Central Land Co. v. 
Laidly. 158 U. S. 173; Morre v. Missouri, 159 U. S. 673; Ivor 
Central Ry. Co. v. Ivor, 160 U. S. 389; Eldridge v. Trezevant, 
160 U. S. 452; Lowe v. Kansas, 163 U. S. 81; Plessy v. Fer- 
guson, 163 U. S. 537; Fallbrooke Irrigation District v. Brad- 
ley, 164 U. S. 112; St. Louis & San Francisco Ry. Co.. v. 
Mathews, 165 U. S. 1 ; Jones v. Brim, 165 U. S. 180; Adams 
Express Co. v. Ohio State Auditor, 165 U. S. 194; Chicago,. 
Burlington R. R. v. Chicago, 166 U. S. 226; Turner v. New 
York, 168 U. S. 90; Hodgson v. Vermont, 168 U. S. 262- 
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Nobles v. Georgia, 168 U. S. 398; Holden v. Hardy, 169 U. S. 
366; Savings & Loan Society v. Mutnomab Co., 169 U. S. 421; 
Wilson v. North Carolina, 169 U. S. 586; Williams v. Missis- 
sippi, 170 U. S. 213; Williams v. Eggleston, 170 U. S. 304; 
McGoun v. Illinois Trust & Savings Bank, 170 U. S. 283; 
Tinsley v. Anderson, 171 U. S. 101 ; King v. Mullins, 171 U. 
S. 404; Orient Insurance Co. v. Daggs, 172 U. S. 557; Wilson 
v. Eureka City, 173 U. S. 32; St. Louis Iron Int. & St. Paul, 
Ry. v. Paxil, 173 U. S. 404; Atchinson, Topeka & Sante Fe R. 
R. Co. v. Mathews, 174 U. S. 96; Brown v. New Jersey, 175 
U. S. 172; Tullis v. Lake Erie & Western R. R. Co., 175 U. 
S. 348; Cumming v. Richmond County Board of Education, 
175 U. S. 528; Bollin v. Nebraska, 176 U. S. 83; Weyerhausser 
v. Minnesota,- 176 U. S. 550; Maxwell v. Dow, 176 U. S. 581; 
Gundling v. Chicago, 177 U. S. 183; Ohio Oil Co. v. Indiana 
(No. 1) 177 U. S. 190; Louisville & Nashville R. R. v. Schmidt, 
177 U. S. 280; Saranac Land & Timber Co. v. Controller of 
New York, 177 U. S. 318; L'Hote v. New Orleans, 177 U. S. 
587; Sully v. American National Bank, 178 U. S. 289; Wheeler 
v. New York, New Haven & Hartford R. R. Co., 178 U. S. 
321; Taylor & Marshall v. Beekham, 178 U. S. 548; American 
Sugar Refining Co. v. Louisiana, 179 U. S. 89; New York v. 
Barber, 179 U. S. 279; Williams v. Fears, 179 U. S. 270; Mason 
v. Missouri, 179 U. S. 328; McDonald v. Massachusetts, 180 
U. S. 311; Red River Valley Bank v. Craig, 181 U. S. 548; 
Simon v. Craft, 182 U. S. 427; Capital City Dairy Co. v. Ohio, 

183 U. S. 238; Orr v. Gilman, 183 U. S. 278; Florida Central, 
etc., R. R. v. Reynolds, 183 U. S. 471 ; King v. Portland City, 

184 U. S. 61; Clark v. Titusville, 184 U. S. 329; Booth v. 
Illinois, 184 U. S. 425; Goodrich v. Detroit, 184 U. S. 432; 
Travellers Insurance Co. v. Connecticut, 185 U. S. 364; Turpin 
v. Lemon, 187 U. S. 51 ; Dreyer v. Illinois, 187 U. S. 71 ; Chad- 
wick v. Kelley, 187 U. S. 540; Otis v. Parker, 187 U. S. 606; 
Shaefer v. Werling, 188 U. S. 516; Kidd v. Alabama, 188 U. 
S. 730; Williams v. Parker, 188 U. S. 491; Reetz v. Michigan, 
188 U. S. 505; Billings v. Illinois, 188 U. S. 97; Blackstone v. 
Miller, 188 U. S. 189; Glidden v. Harrington, 189 U. S. 255; 
Farmers & Merchants Insurance Co. v. Dobney, 189 U. S. 301 ; 
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Knoxville Water Co v. Knoxville, 189 U. S. 434; Hibben v. 
Smith, 191 U. S. 310; Atkin v. Kansas, 191 U. S. 207; Ar- 
buckle v. Blackburn, 191 U. S. 405 ; Howard v. North Carolina, 
191 U. S. 126; Missouri v. Dockery, 191 U. S. 165; Cronin v. 
Denver, 192 U. S. 115; Cronin v. Adams, 192 U. S. 108; Adams 
v. New York, 192 U. S. 585 ; Stanislaus County v. San Joaquin 
C. & I. Co., 192 U. S. 201; Minnesota & Missouri R. R. Co. v. 
Minnesota, 193 U. S. 53; Leigh v. Green, 193 U. S. 79; Great 
Southern Hotel Co. v. Jones, 193 U. S. 532 ; Newburyport Water 
Co. v. Newburyport, 193 U. S. 561; Cincinnati Street R. R. 
Co. v. Snell, 193 U. S. 30; West v. Louisiana, 194 U. S. 258; 
Shepard v. Barroir, 194 U. S. 553; Lloyd v. Dallison, 194 U. 
S. 445 ; Missouri, Kansas & Texas R. R. v. May, 194 U. S. 267 ; 
Schefe v. St. Louis, 194 U. S. 373; Fischer v. St. Louis, 194 
U. S. 361 ; Seattle v. Kelleher, 195 U. S. 351 ; Aikens v. Wis- 
consin, 195 U. S. 194; Hoge v. Muscatine County, 196 U. S. 
276 ; Cook v. Marshall County, 196 L T . S. 261 ; Coulter v. Louis- 
ville & Nashville R. R., 196 U. S. 599; Smiley v. Kansas, 196 
U. S. 447 ; Kehrer v. Stewart, 197 U. S. 61 ; National Cotton 
Oil Co. v. Texas, 1-97 U. S. 115; Louisville & Nashville R. R. 
Co. v. Asphalt Co., 197 U. S. 430; Iron Cliffs Co. v. Negauner 
Iron Co., 197 U. S. 463 ; New Orleans Gas Co. v. Drainage Com- 
mission, 197 U. S. 453; Jacobson v. Massachusetts, 197 U. S. 
11; Clark v. Nash, 198 U. S. 361; Cunnius v. Reading School 
District, 198 U. S. 458; Savannah, Thunderbolt, etc., R. R. v. 
Savannah, 198 U. S. 458; Ah Sin v. Wittman, 198 U. S. 500; 
Carroll v. Greenwish Insurance Co., 199 U. S. 401 ; Rogers v. 
Peck, 199 U. S. 425; Lieberman v. Van De Carr, 199 U. S. 
552; Gardner v. Michigan, 199 U. S. 325; Minnesota Iron Co. 
v. Kline, 199 U. S. 593; Carfer v. Caldwell, 200 U. S. 293; 
Howard v. Kentucky, 200 U. S. 164; Waterworks Company v. 
Owensboro, 200 U. S. 38; Campbell v. California, 200 U. S. 
87; Felts v. Murphy, 201 U. S. 123; Rawlings v. Georgia, 201 
(J. S. 638; West Chicago R. R. Co. v. Chicago, 201 U. S. 506; 
St. John v. New York, 201 U. S. 633; Otis Company v. Lud- 
low Co., 201 U. S. 140; New York Central R. R. Co. v. Miller, 
202 U. S. 584; Cox v. Texas, 202 U. S. 446; National Council 
v. State Council, 203 U. S. 151; St. Mary's Petroleum Co. v. 
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West Virginia, 203 U. S. 183 ; Northwestern Life Insurance 
Co. v. Riggs. 203 U. S. 243; Atlantic Coast Line v. Florida, 
203 U. S. 256 ; Seaboard Air Line v. Florida. 203 U. S. 261 ; 
Fair Haven & Westville R. R. Co. v. New Haven, 203 U. S. 
379 ; Cohen v. Brewster, 203 U. S. 543 ; Martin v. Pittsburg & 
Lake Erie R. R.. 203 U. S. 284; Board of Education v. Illinois, 
203 U. S. 553; Alabama & Vicksburg R. R. Co. v. Mississippi 
Railroad Commission, 203 U. S. 496; Hatch v. Reardon, 204 
U. S. 152; Coffey v. County of Harlan, 204 U. S. 659; Bacon 
v. Walker, 204 U. S. 311; Western Turf Association v. 
Greenberg, 204 U. S. 359; Ballard v. Hunter, 204 U. S. 241; 
Bachtel v. Wilson. 204 U. S. 36; Tracey v. Ginzberg, 205 U„ 
S. 170; Patterson v. Colorado, 205 U. S. 454; Chanler v. Kelsey, 
205 U. S. 466; Halter v. Nebraska, 205 U. S. 34; Wilmington 
Mining Co. v. Fulton Co., 205 U. S. 60; Sauer v. City of New 
York, 206 U. S. 536; Benheimer v. Converse, 206 U. S. 516; 
Hunter v. Pittsburg; 207 U. S. 161 ; Polk v. Mutual Reserve 
Fund Association, 207 U. S. 310; Consolidated Rendering Co. 
v. Vermont, 207 U. S. 541 ; Ozan Lumber Company v. Union 
County Bank, 207 U. S. 251; Seaboard Air Line R. R. v. 
Seegers, 207 U. S. 773; Heath & Milligan Co. v. Worst, 207 
U. S. 338; Diseonto Gesellsshaft v. Umbreit, 208 U. S. 570; 
Ughbanks v. Armstrong, 208 U. S. 481 ; Muller v. Oregon, 208 
U. S. 412; Thompson v. Kentucky, 209 U. S. 340; Central R. 
R. Co. v. Jersey City, 209 U. S. 473 ; Longyear v. Toolan, 209 
U. S. 414; Hudson Water Co. v. McCarter, 209 U. S. 349; 
Lang v. New Jersey, 209 U. S. 467; Delmar Jockey Club v. 
Missouri, 210 U. S. 335 ; Cleveland & St. Louis R. R. v. Porter, 

210 U. S. 177; Home Telephone Co. v. Los Angeles, 211 U. 
S. 265; North American Storage Company v. Chicago, 211 
U. S. 306; Silz v. Hesterberg, 211 U. S. 31 ; Lemieux v. Young, 

211 U. S. 489; Beers v. Glynn, 211 U. S. 477; McLean v. 
Arkansas, 211 U. S. 539; Rusch v. John Duncan Co., 211 U. 
S. 526; Twining v. New Jersey, 211 U. S. 78; Paddall v. City 
of New York, 211 U. S. 446; Walters Pierce Co. v. Texas 
(No. 1), 212 U. S. 86; Ontario Land Co. v. Yordy, 212 U. S. 
152: Hammond Packing Co. v. Arkansas. 212 U. S. 322; Will- 
cox v. Consolidated Gas Co., 212 U. S. 19; Bonner v. Gorman. 
213 U. S. 86; Welch v. Swasey, 214 U. S. 91; Goodrich v. 
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Ferris, 214 U. S. 71; King v. West Virginia, 216 U. S. 92; 
Missouri, Pacific R. R. Co. v. Kansas, 216 U. S. 262; Boston 
Chamber of Commerce v. Boston, 217 U. S. 184; Citizens 
National Bank v. Kentucky, 217 U. S. 443; Kidd, Dater, etc., 
Co. v. Musselman Grocer Co., 217 U. S. 461 ; Brown-Forman 
Co. v . Kentucky, 217 U. S. 563 ; Southwestern Oil Co. v. 
Texas, 217 U. S. 114; Standard Oil Co. v. Tennessee, 217 
U. S. 413; Williams v. Arkansas, 217 U. S. 79; Meyer v. 
Richmond, 172 U. S. 82; Covington & Lexington Turnpike 
Co. v. San ford, 164; U. S. 578; Detroit, Fort Wayne & Belle 
Isle Ry. v. Osborn, 189 U. S. 383 ; Kies v. Lowrey, 199 U. S. 
233; Metropolitan Street Ry. Co. v. New York, 199 U. S 
1 ; Western Union Telegraph Co. v. Commercial Milling Co., 
Supreme Court Reporter, Jan. 1, 1911, p. 59; Cincinnati, I. & 
VV. Ry. Co. v. City of Connersville, Supreme Court Reporter, 
Jan. 1, 1911, p. 93; Illinois Central R. R. Co. v. Kentucky, Su- 
preme Court Reporter, Jan. 1, 1911, p. 95; Griffith v. State of 
Connecticut, Supreme Court Reporter, Jan. 15, 1911, p. 132; 
Mobile, I. & K. C. R. Co. v. Turnipseed, Supreme Court Re- 
porter, Jan. 15, 1911, p. 136; Kentucky Union Company v. 
Kentucky, Supreme Court Reporter, Feb. 1, 1911, p. 171; Engel 
v. O'Malley, Supreme Court Reporter, Feb. 1, 1911, p. 190; 
Assaria State Bank v. Dolley, Supreme Court Reporter, Feb. 
1, 1911, p. 189; Noble State Bank v. Haskell, Supreme Court 
Reporter, Feb. 1, 1911, p. 186; American Land Company v. Zeiss, 
Supreme Court Reporter, Feb. 1, 1911, p. 200; Broadnax v. State 
of Missouri, Supreme Court Reporter, Feb. 15, 1911, p. 238; 
German Alliance Insurance Co. v. Hale, Supreme Court Re- 
porter, Feb. 15, .1911, p. 246; House v. Mayer, Supreme Court 
Reporter, Feb. 15, 1911, p. 234. 

Here follow the fifty-two cases referred to, beginning with 
134 U. S., and running back to 8th Wallace (Dec. term, 1868- 
1869). 

(a) Names and citations of the forty-nine cases upholding 
state laws: 

Bell's Gap R. R. Co. v. Pennsylvania, 134 U. S. 232; Manning 
v. French, 133 U. S. 186; Palmer v. McMahon, 133 U. S. 660; 
—2 
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Cross v. North Carolina, 133 U. S. 131 ; Sugg v. Thornton, 132 
U. S. 524; Huling v. Kaw Valley R. R. & Improvement Co., 130 
U. S. 559; Minnesota & St. Louis Ry. v. Beckwith, 129 U. S. 
26; Dent v. West Virginia, 129 U. S. 114; Kidd v. Pearson, 
128 U. S. 1 ; Nashville, Chattanooga, etc., Ry. v. Alabama, 128 U. 
S. 96; Walston v. Nevin, 128 U. S. 578; Ro Bards v. Lamb, 127 
U. S. 58; Missouri, Pacific R. W. Co. v. Mackey, 127 U. S. 205; 
Minnesota & St. Louis Ry. v. Herrick, 127 U. S. 210; Powell 
v. Pennsylvania, 127 U. S. 678; Pembina Mining Co. v. Penn- 
sylvania, 125 U. S. 181; Spencer v. Merchant, 125 U. S. 345; 
Dow v. Beidelwan, 125 U. S. 680; Bank of Redemption v. 
Boston, 125 U. S. 600; Spies v. Illinois, 123 U. S. 131; Sands 
v. Manistee River Improvement Co., 123 U. S. 288; Mugler 
v. Kansas, 123 U. S. 623; Davenport Bank v. Davenport, 123 
U S. 83; Williams v. Albany, 122 U. S. 154; Hayes v. Mis- 
souri, 120 U. S. 68; Philadelphia Fire Association v. New York, 
119 U. S. 110; Arrowsmith v. Harmoning, 118 U. S. 194; Ken- 
tucky R. R. Tax Cases, 115 U. S. 321; Missouri, Pacific Ry. 
Co. v. Humes, 114 U. S. 512; Wurts v. Hoagland, 115 U. S. 
606; Head v. Amos Keog Manufacturing Co., 113 U. S. 9; 
Barbier v. Connally, 113 U. S. 27; Provident Institution v. 
Jersey City, 113 U. S. 506; Soon Hing v. Crowley, 113 U. S. 
703; Hagar v. Reclamation District, 111 U. S. 701; Hurtage 
v. California, 110 U. S. 516; Gross v. United States Mortgage 
Co., 108 U. S. 477; Pace v. Alabama, 106 U. S. 583; Missouri 
v. Lewis, 101 U. S. 22; Virginia v. Rives, 100 U. S. 313; Rail- 
road Company v. Richmond, 96 U. S., 6 Otto, 521 ; Davidson 
v. New Orleans, 96 U. S., 6 Otto, 97; McMillan v. Anderson, 
95 U. S., 5 Otto, 37; Pearson v. Yewdall, 95 U. S., 5 Otto, 294; 
Munn v. Illinois, 94 U. S., 4 Otto, 113; Walker v. Sauvinet, 92 
U. S., 2 Otto, 93 ; United States v. Cruikshank, 92 U. S., 2 Otto, 
554; Slaughter House Cases, 83 U. S., 16 Wall. 36; Freeland 
v. Williams. 131 U. S. 406. 

(b) Names and citation of the three cases decided against 
state laws. 

Seibert v. Lewis, 122 U. S. 284; Yick Wo v. Hopkins, 118 U. 
S. 356; Pennoyer v. Neff, 95 U. S., 5 Otto, 734 (Justice Hunt 
dissenting). 
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III. 

Commerce Clause. 

"The Congress shall have power * * * to regulate com- 
merce * * * among the several states, C. U. S., § 8, para- 
graph 3." 

Under this head Mr. Thom asserts that beginning with Gib- 
bons v. Ogden, 9 Wheaton 186, and ending with Herndon v. 
Railroad Company, May, 1910, there have been sixty cases in 
which the Supreme Court has declared that the States have dis- 
obeyed the Supreme Law in regard to the regulation of com- 
merce. Again we have to rest upon the statement of the author, 
without the benefit of the cases before us, but I do not question 
his accuracy in the above statement. However, an examination 
of the Supreme Court Reports from 9 Wheaton down to Feb- 
ruary 15th, 1911, shows that the same court has decided one 
hundred and seventy-seven cases, in which they have held that 
state laws were NOT void, as usurping the power of Congress to 
regulate interstate commerce; and of these one hundred and 
seventy-seven cases, there are one hundred and nineteen in 
which railroads and other corporations of a public character, 
insisted that state laws in these several cases were in conflict 
with this commerce clause, and therefore void, but the Court 
held otherwise, declaring them to be valid; so that we find from 
9 Wheaton down, that the Supreme Court has had before it in 
all (60 plus 177) 237 cases, involving this commerce clause of 
the Constitution, and their decisions show approximately that 
for every decision made against state laws, it has made three up- 
holding them, or if we make the comparison between those cases 
decided against the States (60) and those decided against the 
corporations, making the claim that state laws contravened the 
Constitution, we find the proportion of sixty to one hundred 
and nineteen, or approximately two to one in favor of the States. 

I herein cite the one hundred and seventy-seven cases referred 
to under this clause. 

New York v. Miln, 11 Pet. 153; Kinnish v. Ball, 129 U. S. 
217; Plumley v. Massachusetts, 155 U. S. 461; Hennington v. 
Georgia, 163 U. S. 299; Emmit v. Missouri, 156 U. S. 296; 
Machine Company v. Gage, 100 U. S. 676; Brown v. Houston, 
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114 U. S. 622; Delamater v. South Dakota, 205 U. S. 93; 
Hatch v. Reardon, 204 U. S. 152; Gulk C. & S. F. Ry. Co. v. 
Texas, 204 U. S. 403; McLean v. Denver & Rio Grand R. R., 
203 U. S. 38; Cincinnati Packet Co. v. Bay, 200 U. S. 179; 
Toppiano v. Speed, 199 U. S. 501 ; Pabst Brewing Co. v. Cren- 
shaw, 198 U. S. 17; Kehrer v. Stewart, 197 U. S. 60; Cook v. 
Marshall County, 196 U. S. 261; Olsen v. Smith, 195 U. S. 
332; Field v. Barber Ashphalt Paving Co., 194 U. S. 618; 
American Steel & Wire Co. v. Speed, 192 U. S. 500; Crossman 
v. Lurman, 192 U. S. 189; Pennsylvania R. R. Co. v. Knight, 
192 U. S. 21 ; Pennsylvania R. R. Co. v. Hughes, 191 U. S. 477 : 
Atlantic & Pacific Telephone Co. v. Philadelphia, 190 U. S. 160; 
Western Union Telegraph Co. v. Missouri ex rel. Gottlich, 190 
U. S. 412; Pullman Company v. Adams, 189 U. S. 420; Dia- 
mond Match Co. v. Ontonagon, 188 U. S. 82; Diamond Glue Co. 
v. U. S. Glue Co., 187 U. S. 611; Reid v. Colorado, 187 U. S. 
137; Telegraph Co. v. New Hope, 187 U. S. 419; Capitol City 
Dairy Co. v. Ohio, 183 U. S. 238; Louisville & Nashville R. R. 
Co. v. Kentucky, 183 U. S. 503; Rasmussen v. Idaho, 181 U. 
S. 198; Williams v. Fearrs, 179 U. S. 270; Wisconsin & Min- 
nesota, etc., R. R. v. Jacobson, 178 U. S. 287; Reymann Brew- 
ing Co. v. Brister, 179 U. S. 445; Austin v. Texas, 179 U. S. 
343; Lindsay & Phelps Co. v. Mullin, 176 U S. 126; American 
Refrigerating Transit Co. v. Hall, 174 U. S. 70; Lake Shore & 
Michigan Southern Ry. Co. v. Ohio, 173 U. S. 285; Patapsco 
Guano Co. v. North Carolina, 171 U. S. 345; New York v. 
Roberts, 171 U. S. 658; Chicago, Milwaukee & St. Paul Ry. Co. 
v. Solan, 169 U. S. 133; Missouri, Kansas & Texas Ry. Co. v. 
Haber, 169 U. S. 613; Gladson v. Minnesota, 166 U. S. 427; 
Adams Express Co. v. Ohio State Auditor, 165 U. S. 194; 
New York, New Haven & Hartford R. R. v. New York, 165 
U. S. 628; Osborne v. Florida, 164 U. S. 650; Woodruff v. 
Parham, 8 Wall. 123; Coe v. Errol, 116 U. S. 517; Hinson v. 
Lott, 8 Wall. 148; Turner v. Maryland, 107 U. S. 53; Mobile 
v. Kimball, 102 U. S. 691; Huse v. Glover, 119 U. S. 543 (?) ; 
Wilson v. Blackbird Creek Marsh Co., 2 Pet. 250; Albany 
Bridge Case, 2 Wall. 403; The Passaic Bridge Case, 3 Wall., 
appendix, 782; Gilman v. Philadelphia, 3 Wall. 713; Pound v. 
Turck, 95 U. S. 459; Escanaba Co. v. Chicago, 107 U. S. 678; 
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Cardwell v. American Bridge Co., 113 U. S. 205; Wiggins Ferry 
Co. v. E. St. Louis, 107 U. S. 365 ; Packet Company v. Keokuk, 
95 U. S. 80; Packet Company v. St. Louis, 100 U. S. 423; 
Packet Company v. Catlettsburgh, 105 U. S. 559; Vicksburg 
v. Tobin, 100 U. S. 430; Transportation Co. v. Parkersburg, 
107 U. S. 69; Onashita Packet Co. v. Aiken, 121 U. S. 444; 
Cooley v. The Board of Wardens, 12 How. 299; Steamship Co. 
v. Joliffe, 2 Wall. 450; Morgan v. Louisiana, 118 U. S. 455; 
B. & O. R. R. v. Maryland, 21 Wall. 456 ; Railway Company v. 
Fuller, 17 Wall. 560; Munn v. Illinois, 94 U. S 113; C. B. & 
Q. R. R. v. Iowa, 94 U. S. 155 ; Peik v. C. & N. W. Railway, 
94 U. S. 164; Western Union Telegraph Co. v. James, 162 U. 
S. 650; Geer v. Connecticut, 161 U. S. 519; Louisville & Nash- 
ville R. R. Co. v. Kentucky, 161 U. S. 701; New York, Lake 
Erie & Western Ry. Co. v. Pennsylvania, 158 U. S. 43; Pitts- 
burg & Southern Coal Co. v. Bates, 156 U. S. 577; Pittsburg 
& Southern Coal Co. v. Louisiana, 156 U. S. 590; Texas & 
Pacific Ry. v. Interstate Transportation Co., 155 U. S. 585; 
Hooper v. California, 155 U. S. 648; Postal Telegraph Cable 
Co. v. Adams, 155 U. S. 688; Brass v. Stoeser, 153 U. S. 391; 
Ashley v Ryan, 153 U. S. 436; Postal Telegraph Co. v. Charles- 
ton, 153 U. S. 692; Ficklin v. Shelby County Taxing District, 
145 U. S. 1 ; Lehigh Valley R. R. v. Pennsylvania, 145 U. S. 192; 
Horn Silver Mining Co v. New York, 143 U. S. 305; Budd v. 
New York, 143 U. S. 517; Maine v. Grand Trunk Ry. Co., 142 
U. S. 217; Pacific Express Co. v. Seibert, 142 U. S. 349; Pull- 
mans Palace Car Co. v. Pennsylvania, 141 U. S. 18; Pullmans 
Palace Car Co. v. Hayward, 141 U. S. 36; Massachusetts v. 
Western Union Telegraph Co., 141 U. S. 45 ; Manchester v. 
Massachusetts, 139 U. S. 240; Louisville, New Orleans, etc., 
Ry. v. Mississippi, 133 U. S. 587 ; Kidd v. Pearson, 128 U. S. 1 ; 
Nashville & Charlotte, etc., Ry. v. Alabama, 128 U. S. 96; Wil- 
lanette Iron Bridge v. Hatch, 125 U. S. 1 ; Smith v. Alabama, 
124 U. S. 465 ; Sands v. Manistee River Improvement Co., 123 
U. S. 288 ; Western Union Telegraph Co. v. Pendleton, 122 U. 
S. 359; Philadelphia Fire Association v. New York, 119 U. S. 
110; Wilson v. McNamee, 102 U. S. 572; McCready v. Vir- 
ginia, 94 U. S. 391 ; Railroad Company v. Maryland, 88 U. S. 
456; The Lottawanna, 88 U. S. 558; Erb v. Morash, 177 U. S. 
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584; Western Union Telegraph Co. v. Call Pub. Co., 181 U. S. 
102; Pacific R. R. Co.. v. Hughes, 191 U. S. 479; Austin v. 
Tennessee, 179 U. S. 343; Manigault v. Springs, 199 U. S. 473; 
Thompson v. Darden, 198 U. S. 310; Sherlock et al. v. Ailing, 
Admr., 93 U. S. 99; Railroad Co. v. Richmond, 19 Wall. 584; 
Railroad Company v. Fuller, 17 Wall. 560; Osborne v. Mobile, 
16 Wall. 469; State Tax on Railway Gross Receipts, 15 Wall. 
284; overruled by P. & S. S. S. Co. v. Pennsylvania, 122 U. S. 
326; Ex Parte McNeil, 13 Wall. 236; Downham v. Alexandria 
Council, 10 Wall. 173; Liverpool Insurance Co. v. Massachu- 
setts, 10 Wall. 567; Ducat v. Chicago, 10 Wall. 410; Paul v. 
Virginia, 8 Wall. 168; Conway et al. v. Taylor's Executor, 1 
Black 603 ; Smith v. Maryland, 18 How. 71 ; Veazie v. Moor, 
14 How. 568; Transportation Co. v. Wheeling, 99 U. S. 273; 
Rash v. Farley, 159 U. S. 263; Nathan v. Louisiana, 8 How. 73; 
The Delaware R. R. Tax, 18 Wall. 208; License Cases, 5 How. 
755; Ware & Leland z>. Mobile Co., 209 U. S. 405; Ashbell v. 
Kansas, 209 U. S. 251 ; Hudson Water Co. v. McCarter, 209 U. 
S. 350; Armour Packing Co. v. United States, 209 U S. 56; 
Missouri, Pacific Ry. v. Larabee Mills, 211 U. S. 612; Sitz v. 
Hesterberg, 211 U. S. 31; Atlantic Coast Line R. R. Co. v. 
Mazursky, 216 U. S. 122; Missouri Pacific Ry. Co. v. Kansas, 
216 U S. 261, 284; Southern Ry. Co. v. King, 217 U. S. 524; 
Standard Oil Co. v. Tennessee, 217 U S. 413; Brown-Forman 
Co. v. Kentucky, 217 U. S. 563 ; Allen v. Pullman Company, 191 
U. S. 172; Pittsburg, Cincinnati, Chicago & St. Louis R. R. Co. 
v. Backus, 154 U. S. 421 ; Cleveland, Cincinnati, Chicago & St. 
Louis Ry. Co. v. Backus, 154 U. S. 439; Adams Express Co. v. 
Ohio, 166 U S. 185; Adams Express Co. v. Kentucky, 166 U. 
S. 171 ; Western Union Telegraph Co. v. Taggart, 163 U. S. 1 ; 
Western Union Telegraph Co. v. Massachusetts, 125 U. S. 530; 
Nutting v. Massachusetts, 183 U. S. 556; United States v. De- 
Witt, 9 Wall. 41 ; The James Gray v. The John Fraser, 21 How. 
184; Smithe v. St. Louis & Southwestern Rwy. Co., 181 U S. 
248; Campagnie Francaise, etc., v. Board of Health, 186 U. S. 
397; Leovy v. United States, 177 U. S. 621; Cummings v. 
Chicago, 188 U. S. 410; Montgomery v. Portland, 190 U. S. 
89 ; Pittsburgh, etc., Rwy. v. Board of Public Works of West Vir- 
ginia, 172 U. S. 32; Keokuk & Hamilton Bridge Co. v. Illinois, 
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175 U. S. 626; May v. New Orleans, 178 U. S. 496; Reagan v. 
Mercantile Trust Co., 154 U. S. 413; Thompson v. Pacific R. 
R.,-9 Wall. 579; Railroad Company v. Peniston, 18 Wall. 5; 
Pembina, Mining Co. v. Pennsylvania, 125 U. S. 181 ; Waters- 
Pierce Oil Company v. Texas, 177 U. S. 42; Mager v. Grima, 
8 How. 490; Thompson v. Pacific Road, 8 Wall. 590; Sher- 
lock v. Ailing, Administrator, 93 U. S., 3 Otto, 99 ; Chicago & 
Grand Trunk Railway Co. v. Wellman, 143 U. S. 339 ; Western 
Union Telegraph Co. v. Taggart, 158 U. S. 1 ; Missouri, Kan- 
sas & Texas Railway Co. v. McCann, 174 U. S. 581 ; Western 
Union Telegraph Co. v. Commercial Milling Co., Supreme Court 
Reporter, Jan. 1, 1911, p. 59; Engel v. O'Malley, Supreme Court 
Reporter, Feb. 1, 1911, p. 190; Broadnax v. State of Missouri, 
Supreme Court Reporter, Feb. 15, 1911, p. 238. 

But the conclusion of Mr. Thorn leads to other and more 
serious sources of criminality. A number of the one hundred 
and thirty-eight cases to which he refers would doubtless show, 
if we had access to them, that they had reversed the judgments 
of the highest state Courts holding state laws constitutional. Are 
the judges of these state Courts to be regarded as law-breakers 
also, because the Supreme Court has held their judgments void 
and the laws unconstitutional ? And alas ! what position do the 
judges of the Supreme Court occupy who have dissented frorn 
the majority of the Court in holding state laws unconstitutional? 
Are the States who pass the unconstitutional laws, the state judges 
who uphold them and the Supreme Court judges, dissenting, who 
uphold the state judges all to be included in one common class 
of law-breakers? 

Having considered these indictments against the States under 
three separate heads, supra, the result considered as a whole is 
strikingly interesting. 

Mr. Thorn asserts that within certain limits of research which 
he described, there have been one hundred and thirty-eight 
cases decided by the Supreme Court against the laws of the 
States, because they conflicted with the Constitution, the supreme 
law of the land, in the particulars hereinbefore recited. I have 
found three more as stated above, making ONE HUNDRED 
AND FORTY-ONE cases. 
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Within practically the same limits I have cited above in this 
paper, SEVEN HUNDRED AND EIGHT cases which I have 
personally examined wherein the Court has upheld state laws, 
because not in conflict with the same provisions of the Con- 
stitution; and of these seven hundred and eight cases, there 
are THREE HUNDRED AND EIGHTY-SIX in which the 
corporations of the land, such as railroads, and other pub- 
lic service corporations, claimed that state laws considered 
in the several cases, were void, because they were in con- 
flict with the above-cited clauses of the Constitution, but 
the court rejected their claim, and held them valid. That 
is, taking the whole number of decided cases, against and 
in favor of state laws (141 plus 708) 849, we find (141 plus 
388) 529, were brought to the Court by the corporations, seek- 
ing the overthrow of state laws or more than two-thirds of the 
whole number of cases in which the above clauses were involved ; 
we also find that one decision in every six of the Court is against 
the validity of the laws of the States, because conflicting with 
the Constitution, while five sustain the state laws, as valid, or 
a proportion of one to five in favor of the States ; and if we 
consider the one hundred and forty-one cases decided against 
the validity of state laws in relation to the three hundred and 
eighty-six cases sustaining state laws against the claim of un- 
constitutionality asserted in these cases by the corporations, the 
proportion is nearly three to one against the corporations, and 
in favor of the States. 

As bearing upon the charge that the States have not been 
law-abiding, because some of their laws have been declared un- 
constitutional, a side light may be thrown upon the canvas 
which may illuminate this question. The Congress of the United 
States is the law-making power of the Federal Government, but 
its laws are valid only when passed in obedience to the Con- 
stitution of the United States. Would it be claimed by Mr. 
Thorn that if a law of Congress had been declared valid, because 
it was not in accordance with the Constitution of the United 
States, that the United States were law-breakers? And yet 
that is the argument which he has invoked against the States. 
Such laws have been passed by Congress, and I cite the follow- 
ing cases, twenty-four in all, and there may be others, wherein 
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the Supreme Court has held laws of Congress to be unconstitu- 
tional, and therefore void. Would Mr. Thorn hold the United 
States, or the members of Congress who enacted these laws to 
be law-breakers? 

Employers' Liability Cases, 207 U. S. 463 ; Adair v. United 
States, 208 U. S. 161; Keller v. United States, 213 U. S. 138; 
Monongahela Navigation Co. v. United States, 148 U. S. 312; 
Hayburn's Case, 2 Dall. 409; United States v. Yale Todd, 13 
How. 52; Marbury v. Madison, 1 Cranch 137; United States 
v. Ferreira, 13 How. 40; Gordon v. United States, 2 Wall. 561; 
Ex Parte Garland, 4 Wall. 333 ; Hepburn v. Griswold, 8 Wall. 
603; United States v. DeWitt, 9 Wall. 41; The Justices v. 
Murray, 9 Wall. 274; Collector v. Day, 11 Wall. 113; United 
States v. Klein, 13 Wall. 128; United States v. Railroad Co., 17 
Wall. 322; United States v. Reese, 92 U. S. 214; United States 
v. Fox, 95 U. S. 670 ; Trade Mark Cases, 100 U. S. 82 ; Kil- 
bourn v. Thompson, 103 U. S. 168; United States v. Harris, 
106 U. S. 629; Civil Rights Cases, 109 U. S. 3 ; Boyd v. United 
States, 116.. U. S. 616; Callan v. Wilson, 127 U. S. 540. 

A comparison of criminality between the United States and 
the individual States in this respect, is interesting. On the test 
made by Mr. Thorn the United States have been law-breakers 
twenty-four times. There are forty-six States in the Union, 
and one hundred and forty-one infractions of the Constitution 
cited by him by these forty-six States, or an average of about 
three to a State; that is, the United States have been law- 
breakers eight times as often as each State, or in the proportion 
of eight to one. If it should be regarded as improper to make 
this proportion on the basis of forty-six States, because a num- 
ber of them have come into the Union in the past thirty or forty 
years, if we take the average between the forty-six States now 
in the Union and the thirteen original States, making an average 
of twenty-nine and one-half, it would still make the proportion 
largely against the United States and in favor of the separate 
States, to-wit: a proportion of about five to one. 

Of the one hundred and thirty-eight cases mentioned by Mr. 
Thorn, as decided by the Supreme Court declaring that State 
laws were unconstitutional, because in conflict vvidi the three 
provisions of the Constitution above cited, he mentions only 
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twenty-six and refers to these and quotes from them as sus- 
taining his position. 

It is interesting to note that most of these cases that he quotes 
from were decided by a divided court, and the strength of these 
decisions, as enforcing his position, is greatly weakened for that 
reason. Of these twenty-six cases there are seventeen in which 
there are dissents, ranging from one to four judges in a case — 
while five of the other cases lose much of their force for reasons 
stated below. 

The following cases, numbering seventeen, quoted by him, 
were cases in which there were dissents : 

Fletcher v. Peck, 6 Cranch 87, dissenting, Johnson, J. ; Chicago, 
etc., Railway v. Minnesota, 134 U. S. 418, dissenting, Bradley, 
Gray and Lamar ; Scott v. Donald, 165 U. S. 58, dissenting, Brown, 
J.; Vance v. W. A. Vandercook Co., 170 U. S. 457, dissenting, 
Shiras', McKenna and the Chief Justice ; Powers v. Detroit, Grand 
Haven & Milwaukee P. R., 201 U. S. 562, dissenting, White, 
J.; American Smelting Co. v. Colorado, 204 U. S. 116, dissent- 
ing, Harland, Holmes, Moody and the Chief Justice; Insurance 
Company v. Morse, 20 Wall. 458, dissenting, Davis and the 
Chief Justice; Poindexter v. Greenhow, 114 U. S. 306, dis- 
senting, Bradley, Miller, Gray and the Chief Justice; Wabash, 
etc., Railway v. Illinois, 118 U. S. 577, dissenting, Bradley, Gray 
and the Chief Justice ; Lochner v. New York, 198 U. S. 65, dis- 
senting, Harland, White and Day; Ex parte Siebold, 100 U. S. 
399, dissenting, Clifford and Field ; Missouri Pacific R. R. v. 
Nebraska, 217 U. S. 196, dissenting, Harland and McKenna; 
Herndon v. Chicago, Rock Island & P. R. Co., 218 U. S. 135, 
159, dissenting, the Chief Justice; Southern Railroad Co. v. 
Green, 216 U. S. 400, dissenting, McKenna, Holmes and the 
Chief Justice; Prentis v. Atlantic Coast Line R. R., 211 U. S. 
233, dissenting, Brewer and the Chief Justice; Ex parte Young, 
209 U. S. 144, dissenting, Harland, J. ; Hunter v. Wood, 209 U. 
S. 205, dissenting, Harland, J. 

In Smyth v. Ames, 169 U. S. 466, one of the cases also relied 
upon by Mr. Thorn, and quoted by him, while there was no 
dissent, only seven members united in the decision, the Chief 
Justice and Justice McKenna being absent. 
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In Reagan v. Farmers' Loan & Trust Company, 154 U. S. 
362; Southern Pacific v. Denton, 146 U. S. 202; Wright v. 
Georgia R. R. & Banking Co., 216 U. S. 420; Cotting v. Kansas 
City Stock Yards, 183 U. S. 99, — while there is no dissent in any 
of these cases, the court did not sustain all the contentions of 
the railroads, but only in part, which resulted in a reversal of 
the lower court, but not on all the points on which a reversal 
was asked. In four of the cases referred to by Mr. Thorn, and 
quoted from, there is no dissent, to-wit : 

Gibbons v. Odgen, 9 Wheaton 186; Cohens v. Virginia, 6 
Wheaton 380; Barron v. Burnside, 121 U. S. 186; Dozier v. 
Alabama, 118 U. S. 124-128. 

Can these dissenting justices, embracing practically the whole 
court of their day, under Mr. Thorn's logic, escape being classed 
among the law-breakers? 

To the views here presented, a plausible answer may be easily 
supplied. It may be said that the fact that the Supreme Court 
has upheld state laws as constitutional in seven hundred and 
eight cases in no wise meet the charge of lawlessness on the 
part of the State concluded by the decisions of the court in one 
hundred and forty-one cases, against state laws. The thief 
caught in the act will hardly be allowed to plead the fact that, 
though subjected to the same temptation twenty times before, he 
had failed to yield to such temptation. A suggestion of such 
an answer is not sufficient as against the whole character of Mr. 
Thorn's address in his broadside charges against the States. 

On page thirteen of his paper he says: "It would not be a 
fair statement to say that all these cases are intentional and 
willful violations of law by the States. * * * But by no 
means all of the violations of the supreme law by the States 
have been due to such innocent misconception. There have been 
many cases in which the States have made deliberate attempts 
to find a technical way to violate the law, and to escape the 
consequences." 

On page twenty-five he says : "From the foregoing illustra- 
tions, it will be observed that the purpose of the States to take 
away property rights has involved disobedience to the Consti- 
tution by the States throughout the whole field of constitutional 
protection of property," and on the same page, "It will be 
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further observed that many of these violations have been per- 
sistent and intentional." 

And on page thirty-six he says : "We cannot, as a people, look 
back with any degree of satisfaction or approval upon the past 
disregard of our States of their obligations to the supreme law 
of the Constitution." And on page thirty-one, "From the his- 
torical review hereinbefore given, incomplete and imperfect 
though it be, two conclusions seem to be clearly justified, — 1st, 
that, under our system of Government, life and liberty are safe, 
and 2nd, that property rights, even though guaranteed by the 
National Constitution, are not secure from hostile action in vio- 
lation of the constitution." Have not all unconstitutional laws 
brought before the Court been so declared? Mr. Thorn, of 
course, would not have constitutional laws of the States declared 
unconstitutional. Has not the Supreme Court, then, performed 
its full duty in avoiding the one and upholding the other? 

And on page thirty-five: "It cannot be denied that the at- 
titude of the States in disobeying and disregarding the supreme 
law in matters relating to the security of property furnishes a 
thoughtful student of our institutions a serious cause for appre- 
hension." Can there be any "serious cause for apprehension" 
of lawlessness in a record of SEVEN HUNDRED AND 
EIGHT cases upholding state laws as against ONE HUNDRED 
AND FORTY-ONE wherein they have been held unconstitu- 
tional? and does such record show a "persistent" and "inten- 
tional" effort on the part of the States to willfully violate the 
Constitution? On the other hand, does not such record show 
exactly the contrary? 

The word "corporation" is rarely used in Mr. Thorn's ad- 
dress. But I find frequently such expressions as "business in- 
terests," "property rights" and "confiscation," etc., but rarely 
the word "corporation." The "business interests" he refers to 
are alone those of the corporations, but they are not so styled; 
the "property rights" to which he refers are alone those of the 
corporations, but they are not so denominated, and surely they 
are not the only property rights known to the country; the 
"confiscation" of property to which he refers as being effected 
by laws of the States is alone corporation property, but it is 
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not so stated, when surely there is other property owned by the 
people of the country that may be confiscated. 

In view of the fearful forebodings of the distinguished author, 
as to the danger of securing the "rights of property," and in 
view of the fears which he entertains for the protection of "busi- 
ness interests" under the "momentary caprice" of the people of 
the States, I bid him be of good cheer, for looking to that pro- 
tection of property which is his chief concern, and to the avoid- 
ance of the confiscation of property, which is likewise so near 
to his heart, I point him to the fact that forty-three States of 
the Union, in order to protect the property of the people of the 
several States as well as that of the corporations, against such 
results, have established railroad commissions and public service 
commissions with great powers given them to limit the excesses 
of public service corporations, should they attempt to confiscate 
the property of the people, and that the action of these States 
seems not to have been without the endorsement of most reputa- 
ble authority, for, as far back as 1887, the Congress of the 
United States deemed it absolutely necessary to protect the 
property of the people from "confiscation," by establishing the 
Interstate Commerce Commission at Washington with powers 
to curb and limit interstate corporations; and the commissions 
of the several States, as well as the Interstate Commerce Com- 
mission have been held to be constitutional exercises of power 
by the States and the Federal Government against the claim of 
the railroads who were seeking to avoid their restraining in- 
fluence. 

The States which have adopted these commissions are: Ala- 
bama, Arizona, Arkansas, California, Colorado, Connecticut, 
Florida, Georgia, Illinois, Indiana, Iowa, Kansas, Kentucky, 
Louisiana, Maine, Maryland, Massachusetts, Michigan, Minne- 
sota, Missouri, Mississippi, Montana, Nebraska, Nevada, New 
Hampshire, New Jersey, New York (New York has found it 
necessary to provide for two such commissions in its State) ; 
North Carolina, North Dakota, Ohio, Oklahoma, Oregon, Penn- 
sylvania, Rhode Island, South Carolina, South Dakota, Tennes- 
see, Texas, Vermont, Virginia, Washington and Wisconsin. 

Is it possible that the concurrent action of all, in the Federal 
Government, as to interstate commerce and the individual action 
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of each, as involving intrastate commerce, could have been had 
in this uniform way, unless there was some other property to 
protect, besides that of the corporations, against whose possible 
aggressions these commissions were brought into existence? 

On page 24 of his address Mr. Thorn uses this language : "In 
the case of Reagan v. Farmer's Loan & Trust Company, 154 U. 
S. 362, the State of Texas ; and in the case of Smyth v. Ames, 
169 U. S. 466,. the State of Nebraska undertook to confiscate the 
property of persons through the Legislative branches of their 
respective Governments," etc.; that is, when the State under- 
took by law to reduce the passenger and freight rates of the 
railroads and the Supreme Court denied such right, because 
such reduction would have been unreasonable, he denominates 
this an attempt to "confiscate" the property of the railroads. The 
Interstate Commerce Commission, in the last few weeks at 
Washington, in response to the application of the railroads of 
the country to increase their rates, have unanimously denied it. 
Was this an attempt on the part of the railroads to "confiscate" 
the property of the people of the States and the United States? 
If not, why not? 

In conclusion, I frankly admit the premises on which this 
paper is based are not sound — but they are not mine, or of my 
making — they are weapons taken from the well-equipped armory 
of my brilliant friend and found in his address. He has boldly 
used them to convict the States of law-breaking, and I have 
borrowed them to show who are the real law-breakers, as that 
term is used and applied by him. I commend to him the 
words of Macbeth, which I trust he may be willing to adopt as 
bis own, after reading this paper. 

"We but teach 
Bloody instructions, which, being taught, return 
To plague the inventor; this even-handed justice 
Commends the ingredients of our poison'd chalice 
To our own lips" — 

H. St. Geo. Tucker. 
Lexington, Va. 



